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I. 
Introduction and Summary

The International Powerline Communications Forum (IPCF), pursuant to Part 385 of the Commission’s Rules of Practice and Procedure, 18 C.F.R. § 385 et seq., hereby files respectfully its comments in the above captioned proceeding.

The ICPF is a vendor-neutral international trade association of utilities, manufacturers, and investors concerned with the rapid development of PowerLine Telecommunications (PLT). The IPCF currently represents over fifty such organizations, and its membership is drawn from Europe, North America, Latin America and the Middle East. 
In a nutshell, PowerLine Telecommunications (PLT) is a rapidly evolving market that utilizes electricity power lines for the high-speed transmission of data and voice services.  The especially exciting thing about the potential for PLT is that it holds the promise of solving the underlying structural problem confronting the U.S. telecoms market today ( i.e., PLT can provide the holy-grail of the much needed, yet heretofore highly elusive, alternative source of local loops other than the incumbent local exchange carrier (ILEC), something we sadly have yet to see happen on a sufficient scale and scope since the enactment of the Telecommunications Act of 1996.
Obviously, the national power grid (local and high voltage) is our key input of production.   As such, IPCF would like to ensure that the very infrastructure upon which PLT may be deployed continues to be developed and enhanced as the electric industry restructures.  As the Commission noted accurately in its NOPR, however, new investment in transmission has declined precipitously.
  It follows, therefore, that if firms are unwilling to invest in new transmission facilities just to support their core electric business, then no rational firm (utility or otherwise) will be willing to invest in, and deploy rapidly, PLT technology as well.  Because PLT provides the potential for an excellent, cost-effective mechanism that can provide all Americans (especially those in rural America and elementary and secondary classrooms) with affordable advanced broadband telecommunications capability, such a result is clearly not in the public interest.
FERC’s current efforts in this NOPR to force all utilities into some sort of “Regional Transmission Organization” or “RTO” importantly affect this dynamic.  As an international trade association that represents a diverse range of interests, the IPCF takes no official view at this time on what a RTO should look like, what facilities should be included or excluded from an RTO, or even whether RTO membership should be mandatory.  What unites IPCF members, however, is the common belief that no efficiently structured RTO (i.e., one in which its members have the incentive to construct additional infrastructure) ( either mandated by the Commission or created sui generis by firms ( will ever materialize unless the Commission provides all players in the market with the correct economic incentives.  

Based upon observed industry conduct and performance over the past several years, such a task will require a significant change in FERC’s regulatory emphasis.  Because the current disincentive for new infrastructure investment is a direct function of the market structure dictated by Order No. 888 and its progeny, only until the Commission articulates a clear and, more importantly, economically efficient vision of long-term industry structure will this trend reverse.
  Given the complexity of these issues, therefore, the IPCF respectfully submits that before FERC issues any final rules regarding mandatory RTO membership, it first take a deep breath and revisit carefully it policies to date to see where paradigmatic changes are necessary and where they are not.  If the Commission fails to accomplish this task at the outset of the restructuring process, then the Commission’s entire restructuring initiatives generically and its “open architecture” policy specifically will just be a self-defeating exercise.

A classic example of this paradigmatic review is the Commission’s approach to transmission pricing policies in the NOPR.  As explained below, the IPCF welcomes the fact that the Commission has recognized finally in the NOPR that, at minimum, its transmission pricing policies need to be revised.
  Rather than give these important issues the exclusive and independent focus they deserve, however, the Commission’s willingness to consider incentive pricing proposals is preconditioned on an RTO meeting all of the proposed minimum characteristics and functions.
  

Such an aggressive approach simply makes no sense, because such a threat is all stick and no carrot and contributes nothing to move the process forward.  Indeed, why would the Commission want to restructure the market based upon an inconsistent pricing policy?  If the Commission was not proposing an “open architecture” policy, approaching transmission pricing in the way the NOPR proposes might have some validity.  However, precisely because the Commission is proposing an “open architecture” approach, why would anyone want to have RTOs formed without any pricing guidance?  Stated another way, how is FERC going to get the right size RTO if firms do not know what membership will cost?  Obviously, you can’t.

Accordingly, if FERC truly believes in an “open architecture” approach, then FERC must focus on creating an environment in which firms can choose the most efficient options, rather than have inefficient options thrust upon them.  Thus, the operative word in this proceeding is “incentives.”  Without providing the correct incentives to the industry to invest in additional transmission infrastructure, consumer welfare will be harmed ( not helped.  We in the IPCF look forward to participating in the debate to resolve these issues quickly so that American consumers (especially those in rural areas and our nation’s schoolchildren) can benefit from the rapid rollout of advanced PLT broadband products and services.

II. What is PowerLine Telecommunications?

A. Why Rapid Deployment of PLT is in the Public Interest

In a nutshell, PowerLine Telecommunications (PLT) is a rapidly evolving market that utilizes electricity power lines for the high-speed transmission of data and voice services.  The especially exciting thing about the potential for PLT is that it provides more than just one additional new type of advanced technology.  Rather, it holds the promise of solving the underlying structural problem confronting the U.S. telecoms market today ( i.e., PLT can provide the holy-grail of the much needed, yet heretofore highly elusive, alternative source of local loops other than the incumbent local exchange carrier (ILEC) ( something we sadly have yet to see happen on a sufficient scale and scope since the enactment of Telecommunications Act of 1996.  Indeed, what makes PowerLine Telecommunications so attractive from a public policy point of view are the facts that: (a) the power grid is ubiquitous ( i.e., it constitutes an already existing network infrastructure to billions of private consumers as well as businesses; (2) the power grid offers last-mile conductivity; and (3) the power grid supports information-based services was strong growth potential. 
What is particularly exciting about the promise of PLT, however, is the fact that PowerLine Telecommunications may actually be the one way to solve the extremely important, yet politically-charged, issue of universal service.  Think about it.  Because utility penetration is higher than telecommunications or cable TV penetration ( especially in rural and high-cost areas ( PowerLine Telecommunications, once fully deployed, actually holds out the true promise of realizing the universal service objectives as set forth in Section One of the Communications Act 1934 (i.e., the notion that “all the people of the United States, without discrimination on the basis of race, color, religion, national origin, or sex,” should have, “so far as possible” access to a “rapid, efficient, Nation-wide, and world-wide wire and radio communication service with adequate facilities at reasonable charges”) in a more effective and cheaper way than under the current system.
  In this way, (unlike the current system), not only would the total cost of having to subsidize telephone service to those consumers and high-cost to rural areas substantially decrease, but would actually help overall consumer welfare to increase demonstrably at the same time.
 

B. Barriers to Entry and Deployment Issues

While the promise of PowerLine Telecommunications is great, it is important for everyone to understand that this technology is in its infancy and there are several hurdles the powerline industry is working hard to overcome to make PLT a true close substitute to the existing incumbent public switched telephone network (PSTN) in the United States.  Specifically, the main weaknesses of PLT products and services are that: (a) they are still at the developmental stage; (b) there is no significant installed customer base to date; (c) and the distances that powerline technology can cover are limited.  Moreover, the industry is working hard to resolve the complex issues of standardization and interoperability.
  

The reason why the IPCF is filing comments in this proceeding is to bring to policymakers’ attention the other major barrier to rapid PLT deployment in the United States ( i.e., the lack of any incentive for anyone to invest in new transmission facilities post-Order No. 888. As the Commission itself concedes, due to conflicting incentives in a changing competitive landscape, investment in new transmission facilities has declined precipitously over the last several years and, moreover, that the grid is showing increasing signs of strain.
   To reverse this trend, the IPCF wants to affect positively the dialectic in this proceeding, because so long as transmission owners are unwilling to invest in new transmission facilities just to support their core electric business, then no one (utility or otherwise) will be willing to invest in, and deploy rapidly, PLT technology as well.
  As highlighted above, such a result is clearly not in the public interest because PLT provides the potential for an excellent, cost-effective mechanism that can provide all Americans (especially those in rural America and elementary and secondary classrooms) with affordable advanced broadband telecommunications capability.
III. The “Public Interest” and the Purpose of Regulation

If the Commission really thinks about it, the major public policy question implicit in this proceeding is not the question of RTO’s per se, but rather of how to structure the U.S. electric utility market efficiently.
  For structural problems, final structural solutions are required. 

Clearly, because the FPA’s “public interest” mandate is a consumer welfare-maximization standard, the Commission’s regulatory emphasis must be on promoting good market performance.
  “Good” market performance is usually characterized by the presence of static economic efficiencies (declining prices), dynamic economic efficiencies (innovation in new services or technologies such as PLT
), or both.  If a market is performing well, therefore, then consumers will enjoy other societal benefits such as the long-term growth of real income per person.
  More important, however, is that if a market is performing well, then the need for “traditional” public utility-type regulation should be unnecessary.
 

Notice that the operative word here is “wellADVANCE \R 0.95” – not “perfectly.”  It is long established that various economic factors make it impossible to achieve “perfect competition” in most industries, including many regulated networks generically and the electric utility industry specifically.  For example, because the utility industry is characterized by high fixed and sunk costs, true marginal cost pricing (the raison d’être of perfect competition) is almost impossible to achieve.
  Also, the presence of network externalities (i.e., the value of the network increases with the number of users) makes “perfect competition” difficult to obtain.  Finally, residual “public interest” regulation wholly unrelated to improving overall economic performance (i.e., “carrier of last resort”/“obligation to serve” requirements) will continue to distort market performance by affecting both the structure of many markets and the conduct of firms within those markets.

Accordingly, if the Commission is truly serious about promoting “deregulation” and “competition,” then it needs to formulate, articulate and implement policy paradigms designed to establish, to the extent practicable, a structural framework conducive to competitive entry and rivalry, under which firms will be unable to engage in strategic anticompetitive conduct – even if they try.
   In a market structure conducive to vigorous rivalry, efficient firms (i.e., those firms that can lower their costs, innovate to make new products, and regularly offer consumers more choices) should, in theory, be able to make more money as demand and supply continue to increase.  Such an outcome is infinite​ly superior to the probable performance of a market that – even though it lacks a structural framework conducive to competitive rivalry – the Commission believes with sufficient interven​tion is nonetheless capable of achieving a level of “workable” market performance which “mimics” competition. 

Stated another way, different market structures induce different types of rivalrous conduct.  As such, unless the Commission articulates a clear vision of long-term industry organization within these parameters, it will be extremely difficult for the Commission to evaluate the success of its efforts to “promote competition.”  Only by spelling out specifically such a view, therefore, can the Commission know when market performance is satisfactory enough to justify the eventual elimination of its regulatory intervention – i.e., truly responsible public policies will, first, correctly and precisely identify whatever structural elements actually frustrate competition, and then (after concluding that the economic costs of the intervention do not outweigh the competitive benefits) narrowly tailor the remedy to mitigate that specific harm.  Should the Commission fail to conduct such an analysis, however – because, as the Commission has often recognized, regulation can have both costs and benefits – then any attempts by the Commission to achieve the goals of Order No. 888 will simply continue to create more distortions in market performance than the public interest benefits the Commission is attempting to produce.

Sadly, despite its rhetoric that it wants to promote “competition,” the empirical evidence indicates that FERC has yet to articulate clearly, and implement rules towards achieving, such a long-term view of industry structure.
   Instead, the Commission has used a divergent ad hoc approach with not much success.  

For example, although the Commission states that it is taking a laissez-faire approach to the generation market, FERC nonetheless keeps entertaining notions of “dominance” or market power in generation from every firm that seeks to prevent a rival from selling lower cost energy that also happens to be located closer to the load.   Indeed, regulators must understand that while competition forces firms to sell closer to cost, they are not required to sell at cost; rather, in a competitive market, firms are entitled to sell at the market price.  This behavior is not the exercise of market power, therefore, this is efficiency.  Indeed, arguing that FERC must mitigate the perceived “market power” of efficient providers of energy is the analytical equivalent of arguing that government should intervene to prevent Hostess from exercising its “market power” over Wonder Bread and Twinkies.

Conversely, in its efforts to achieve “regulatory parity,” FERC recently required power marketers to file long-term contracts within 30 days of commencement of service.
  While regulatory parity is always nice in the abstract, however, FERC achieved this goal not by reducing regulatory burdens on traditional utilities with market-based rates (the precise people FERC ostensibly wants to encourage voluntarily to disaggregate), but instead by imposing more burdensome regulation on existing power marketers themselves!

Perhaps most egregious of all is that the Commission’s decisions indicate that FERC continues to hold to the erroneous view that transmission capacity can be viewed from a static perspective and, as such, existing transmission capacity is sufficient to handle all comers.  (Sadly, congestion pricing is not an adequate long-term solution.)  The problem with this approach is that it prevents sufficient competition to develop to warrant true de-regulation – ostensibly the whole purpose of this massive “restructuring” exercise.  In doing so, FERC’s policies inadvertently gives firms the bizarre incentive to throw themselves eagerly into the proverbial “briar-patch” of regulation, rather than the appropriate incentive to innovate, create new infrastructure, cut costs, and compete. It is no wonder, therefore, that neither incumbents nor new entrants (who would like to deploy additional infrastructure and new technologies) benefit from a perpetual incumbent-centric, resale model, because such a paradigm fails to alter the status quo by appropriately promoting an overall shift in the supply curve itself (i.e., new infrastructure development).
  If we have learned anything from history, is that it is impossible to have “competition without change.”

IV. So Why is There no New Transmission Investment?

So why is there no new entry into the transmission sector?  Simple.  Entry into the transmission segment is an extremely time and capital intensive endeavor, and will only occur if the new entrant believes that entry will be profitable.  Given the fact that investment in new transmission facilities is down by almost half,
 therefore, it is clear that the industry perceives that entry into the transmission segment of the business simply is not profitable.

To the Commission’s credit, the Commission has conceded in the NOPR that investment in new transmission has declined precipitously over the last several years.
  While there has been great debate about why this conduct is occurring, almost everybody agrees that the Commission’s current transmission pricing policies play a major role.
  Indeed, the DOJ has warned consistently that any attempt by FERC to impose short-run marginal-cost pricing would produce significant harm to overall consumer welfare in several significant respects.  For example, the DOJ warned FERC over five years ago that such a pricing policy would result in “rates that are uncompensatory and that send inappropriate signals.”
  As the DOJ tried to explain to FERC:

Investments in existing transmission facilities are “sunk;” the capacity will not leave the industry if rates fall to the level of line losses or even below that level.  Rates that low would seriously undermine the incentive to make new investments in transmission, and efficient long-term transactions, which are vital to competitive markets for bulk power, could be precluded by the lack of available capacity.  Moreover, if prices for short-term transactions were well below those for long-term transactions, there would be significant substitution from long-term to short-term transactions to take advantage of the price differential.  Thus, in addition to not being compensated for congestion costs and loss option value, utilities also might not be compensated for capital costs associated with transactions that are, in truth, long-term.

Unfortunately, however, the parade of horrors does not end here.  As the DOJ further explained to FERC,

If prices for short-term transactions were set to low, there would also be a need for some sort of non-price rationing of capacity at certain times.  The Commission would have to determine on an hourly basis how much capacity each utility must make available to others rather than to serve native-load customers.  The administrative costs would be substantial, and significant inefficiencies likely would result from inevitable errors of judgment.
 

Leading economists agree.  For example, David Evans and Richard Schmalensee write that in network industries characterized by high fixed costs and low marginal costs such as the electric utility industry:

[F]irms that price at marginal cost would not recover their fixed costs, which are often the costs of developing innovative new products and services.  To survive, they have to price well in excess of marginal cost.  And, since they are making a profit at the margin on almost every unit, they often engage in price discrimination.  Volume discounts, special deals, and complex pricing systems are common.

Accordingly, the Commission must realize that whenever its regulations prohibit firms (either incumbents or, assuming “total unbundling,” an “independent Transco/Gridco) from either recovering the full costs of their sunk investments (FERC’s transmission pricing policy) or from engaging in legitimate discrimination to grow market share (FERC’s homogeneous pro forma tariff requirement), the regulated firm will not find it in its interest (no matter what the overall business opportunity) neither to invest in additional facilities nor to reduce costs and innovate to compete vigorously for new customers.
  Quite to the contrary, given the huge network externalities and assets specificity inherent to the electric utility industry (average system cost pricing to name the most obvious), FERC’s policies instead provide the owners of transmission facilities with the irrational (and anticompetitive) incentive to engage in entry deterring strategies to protect what ever sunk assets possible.
  Thus, so long as FERC maintains such an irrational pricing policy, neither “functional unbundling” nor even “total unbundling” (i.e., complete divestiture of transmission assets) will ever produce good market performance.

V. Providing the Right Incentives to Further the Commission’s Objectives.

Given this analytical framework, if the Commission really wants to see effective RTO’s develop, then the Commission must do more than issue regulatory proclamations.  Instead, it must find a way to convince firms that membership in an RTO (and eventual divestiture of transmission assets) will be the most efficient (i.e. profitable) way to organize their business.  Sadly, because the NOPR insists that a properly structured RTO is a pre-requisite to the Commission even considering revising its transmission pricing policies ( policies which, as explained supra, the U.S. Department of Justice have explained on numerous occasions are anticompetitive and make new investment impossible ( the NOPR, as proposed, simply puts the “cart before the horse” and will never lead to a correctly structured RTO.

On one hand, one of the primary reasons set forth by the Commission in favor of mandatory RTO membership is the necessity to mitigate a vertically-integrated firm’s incentive to engage in discriminatory conduct against potential rivals.  On the surface, the Commission may have a point.  It is true that the owner of a constrained input of production has absolutely no incentive to sell this same input of production to its rivals.  For this reason, the Commission was correct to impose open-access requirements and codes of conduct to mitigate this type of conduct.  

What the Commission consistently forgets, however, is that undue discrimination is only part of the story.  Although the incentive for self-dealing is rapidly becoming eliminated via functional unbundling and outright divestiture,
 because the grid is still a bottleneck facility and additional rival networks is unlikely, the firm that controls the grid ( regardless of whether it is a transco, gridco or even the vertically-integrated utility ( still has the incentive to exercise market power by raising prices or restricting output.  As such, even assuming arguendo that the Commission does succeed in convincing every firm to divest voluntarily their transmission assets, some sort of price regulation will still be required for this segment of the industry.

This is where the proverbial “change in regulatory emphasis” comes in.  Since the Commission first promulgated Order No. 888 and right up through the issuance of this NOPR, the legal lynchpin of the Commission’s attempt to remedy discriminatory conduct has not been by using its authority under Section 211 and 212 of the FPA (the specific statutory provisions set forth by Congress to handle this issue), but through its ratemaking provisions under Sections 205 and 206 of the FPA.  In other words, the Commission has used inappropriately price regulation to remedy conduct concerns.
Like it or not, however, it is now time for the Commission to return to ratemaking first-principles and focus on formulating a just and reasonable rate that will actually encourage new facilities investment. Indeed, courts have long-recognized that formulating rates to encourage additional facilities investment is a perfectly legitimate “non-cost” factor when determining whether rates are just and reasonable. 

The economic reasons for this change in regulatory emphasis at this juncture before Commission issues its RTO rules are compelling.  First, from a strictly societal standpoint, there are in major problems with transmission pricing that need to get fixed independent of RTOs.  As noted passim, FERC has conceded that under current market structure, new investment is down precipitously and the grid is stretched to operational limits.

Second, an aggressive “cart before the horse” approach simply makes no sense.  Indeed, why would the Commission want to create the restructured market based upon an inconsistent pricing policy?  If the Commission was not proposing an “open architecture” policy, approaching transmission pricing in the way the NOPR proposes might have some validity, but precisely because the Commission is proposing and “open architecture” approach, why would anyone want to have RTOs formed without any pricing guidance?  Stated another way, how is FERC going to get the right size RTO if firms do not know what membership will cost?  Obviously, you can’t.

Accordingly, if FERC truly believes in and “open architecture” approach, then FERC must focus on creating an environment in which firms can choose the most efficient options, rather than have inefficient options thrust upon them.  If FERC does not, then this entire “open architecture” process is simply a self-defeating exercise.

Conclusion

In summary, the operative word in this proceeding is “incentives.”  Without providing the correct incentives to the industry to invest in additional transmission infrastructure, consumer welfare will be harmed, not helped.  We in the IPCF look forward to participating in the debate to resolve these issues quickly so that American consumers (especially those in rural areas and our nation’s schoolchildren) can benefit from the rapid rollout of advanced PLT broadband products and services.
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� 	See You Say ISO, I Say Transco, Let’s Call the Whole Thing Off: Why Current Electric Utility “Unbundling” Initiatives Work Without Fundamental Change, Phoenix Center Policy Paper Series No. 4 (January 1999), (http://www.phoenix-center.org/pcpp/pcpp4.doc). 


� 	Under basic economic theory, a firm’s decision to enter any market can be described as the “entry condition” – i.e., entry will only occur when:


(1)	Post-Entry Profit (d) minus


(2)	Inherent (exogenous) Entry Costs (x) minus


(3)	Incumbent or Regulation-Induced Entry Costs (endogenous) (e) plus any


(4)	Spillover Effects (s)


(5)	Are greater than Zero


This maxim can be represented by the formula:  d – x – e + s > 0  


See, e.g., George S. Ford, Opportunities for Local Exchange Competition Are Greatly Exaggerated, Electric Light & Power (April 1998) at 20-21 (http://www.phoenix-center.org/library/ford_1.doc). 


� 	See NOPR, slip op. at 20-21.


� 	See, e.g., Curt Hebert, The Quest for an Inventive Utility Regulatory Agenda, 19 Energy L. J. 1, 7-13 (1998); Phoenix Center Policy Paper No. 4, supra; William W. Hogan, The RTO NOPR:  No Mandate, but a Plan that Works, Public Utilities Fortnightly (July 1, 1999); Stephen Angle and George Cannon, Jr., Independent Transmission Companies:  The For-Profit Alternative in Competitive Electric Markets, 19 Energy L.J. 229 (1998).


� 	See Nov. 4, 1993 Comments of the U.S. Department of Justice in Response to Notice of Technical Conference and Request for Comments, Inquiry Concerning the Commission’s Pricing Policy for Transmission Services Provided by Public Utilities Under the Federal Power Act, FERC Docket No. RM93-19-000 (hereinafter “DOJ Comments”) at 9.


� 	Id. at 10 (emphasis supplied).


� 	Id. (emphasis supplied).


� 	Evans and Schmalensee, supra n. 15 at 38 (emphasis supplied). Indeed, it is unclear how such legitimate discriminatory conduct rises to the level of FERC’s level of “undue” in Order No. 888.


� 	More importantly, it is crucial to understand that, with the exception of some exogenous entry costs, FERC’s regulation affects all aspects of the “entry condition” described in n. 23 supra.  To wit, 


Post Entry Profits.  As described above, FERC’s current price regulation where firms may only charge short-run marginal costs is the primary reason why firms perceive that entry into the transmission sector is unprofitable under current market conditions.  There is more, however.


Exogenous Entry Costs.  The inherent entry costs into the transmission sector are, to state it politely, huge.  Massive amounts of capital and time must be spent on obtaining land rights (including engaging in costly and politically-charged eminent domain proceedings) and construction costs. Not only that, but maintenance and restoration costs are significant as well.  Thus, unlike a telecoms network, the transmission sector is actually an increasing ( rather than declining ( cost industry.


Endogenous Entry Costs.  Endogenous entry costs into the transmission market are also huge.  Regulatory and other administrative costs (including obtaining the requisite approvals from FERC, the states, and especially the Environmental Protection Agency) would stagger any other industry.  Indeed, if the Commission really wants to move the process forward constructively, then ( at minimum ( it should at least use its “bully pulpit” authority aggressively in this area to bring attention to the problem even though the Commission lacks any specific siting statutory authority.


Spillover Effects.  On one hand, if FERC provides the correct economic incentives to the market, PLT is a classic example of a pro-competitive spillover effect.  As the Commission has recognized in the NOPR, however, with the current de jure and de facto “fundamental unbundling” underway, a former vertically-integrated firm will see very little benefit to its generation business by also entering into the transmission sector. (see supra n. 1.)  Moreover, even for those firms that are resisting fundamental unbundling, no amount of spillover effects are going to be sufficient to offset the huge exogenous and endogenous costs outlined above and make entry profitable.


� 	Certainly, the Commission need not be reminded again of the network externalities inherent to the industry and the feared “death spiral.”  That is, the more users a utility has on its grid, then the more the utility can spread the costs of maintaining the network among its customers ( i.e., the more customers on the grid, the lower the capacity charge per customer.  However, if a large requirements customer decides to leave the system, then this customer’s prior contribution to the network will now have to be incurred or “shared” by the other users of the network.  Such action can possibly create the feared “death spiral” ( i.e., if rates go up, perhaps other customers will elect to bolt from the network, again leaving the remaining users of the network to incur additional shared costs, which will then prompt other consumers to leave the network, causing the remaining users’ costs to rise, and so on.


� 	Indeed, it is high time for the Commission to stop blaming the industry’s ill’s on individual firms and instead realize that their conduct is a direct result of the industry structure that FERC has created.  See, e.g., Scherer & Ross, supra n. 13 (under basic industrial organization economic theory, conduct is a direct function of industry structure).  So long as firms operate in a “toxic” market, therefore, FERC must expect them to engage in “toxic” conduct.


� 	See NOPR, slip op. at 203.


� 	See, e.g., NOPR, slip op. at 19 (“With respect to divestiture, since August 1997, approximately 50,000 MW of generating capacity has been sold (or are under contract to be sold) by utilities and an additional 30,000 MW is currently for sale.  In total, this represents more than 10 percent of U.S. generating capacity.  In all, according to publicly available data, 27 utilities have sold all or some of their generating assets and 7 others have assets for sale.”) and 40-41 (“Another important change is that the structure of the industry that exists today is very different from the industry that existed three years ago when we issued Order No. 888.  The industry is no longer composed uniformly of vertically-integrated, self-sufficient public utilities that do not compete with each other.  Instead, it is an increasingly de-integrated and decentralized industry with many new and existing participants that actively compete against each other.”)(emphasis supplied.)


� 	See, e.g., Farmers Union Cent. Exch., Inc. v. FERC, 734 F.2d 1486, 1502-03 (D.C. Cir. 1984)(when considering whether a rate is just and reasonable, agencies may consider the role non-cost factors in order to achieve a particular public policy objective (e.g., a desire to establish additional supply), so long as the agency specifies the nature of the relevant non-cost factor and offers a reasoned explanation of how the factor justifies the resulting rates.)(citations omitted); see also National Ass’n of Regulatory Utility Comm’rs v. FCC, 737 F.2d 1095, 1137 (D.C. Cir. 1984); National Rural Telecom Ass’n v. FCC, 988 F.2d 174, 182-83 (D.C. Cir. 1993) (affirming price cap regulation although not tied directly to cost).
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